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are compensated. Solicitors working on be-
half of futures commission merchants and 
retail foreign exchange dealers are required 
to register. You should confirm that they 
are, in fact registered. You should thor-
oughly investigate the manner in which all 
such solicitors are compensated and be very 
cautious in granting any person or entity au-
thority to trade on your behalf. You should 
always consider obtaining dated written con-
firmation of any information you are relying 
on from your dealer or a solicitor in making 
any trading or account decisions. 

FINALLY, YOU SHOULD THOROUGHLY 
INVESTIGATE ANY STATEMENTS BY 
ANY DEALERS OR SALES REPRESENTA-
TIVES WHICH MINIMIZE THE IMPOR-
TANCE OF, OR CONTRADICT, ANY OF THE 
TERMS OF THIS RISK DISCLOSURE. SUCH 
STATEMENTS MAY INDICATE POTEN-
TIAL SALES FRAUD. 

THIS BRIEF STATEMENT CANNOT, OF 
COURSE, DISCLOSE ALL THE RISKS AND 
OTHER ASPECTS OF TRADING OFF-EX-
CHANGE FOREIGN CURRENCY TRANS-
ACTIONS WITH A FUTURES COMMISSION 
MERCHANT OR RETAIL FOREIGN EX-
CHANGE DEALER. 

I hereby acknowledge that I have received 
and understood this risk disclosure state-
ment. 

llllllllllllllllllllllll

Date 
llllllllllllllllllllllll

Signature of Customer 

(c) The acknowledgment required by 
paragraph (a) of this section must be 
retained by the retail foreign exchange 
dealer, futures commission merchant 
or introducing broker in accordance 
with § 1.31 of this chapter. 

(d) This section does not relieve a re-
tail foreign exchange dealer, futures 
commission merchant or introducing 
broker from any other disclosure obli-
gation it may have under applicable 
law. 

(e)(1) Immediately following the lan-
guage set forth in paragraph (b) of this 
section, the statement required by 
paragraph (a) of this section shall in-
clude, for each of the most recent four 
calendar quarters during which the 
counterparty maintained retail forex 
customer accounts: 

(i) The total number of non discre-
tionary retail forex customer accounts 
maintained by the retail foreign ex-
change dealer or futures commission 
merchant; 

(ii) The percentage of such accounts 
that were profitable during the quar-
ter; and 

(iii) The percentage of such accounts 
that were not profitable during the 
quarter. 

(2) Identification of retail forex cus-
tomer accounts for the purpose of this 
disclosure and the calculation in deter-
mining whether each such account was 
profitable or not profitable must be 
made in accordance with § 5.18(i) of this 
part. Such statement of profitable 
trades shall include the following leg-
end: PAST PERFORMANCE IS NOT 
NECESSARILY INDICATIVE OF FU-
TURE RESULTS. Each retail foreign 
exchange dealer or futures commission 
merchant shall provide, upon request, 
to any retail forex customer or pro-
spective retail forex customer the total 
number of non discretionary retail 
forex accounts maintained by such for-
eign exchange dealer or futures com-
mission merchant, the percentage of 
such accounts that were profitable and 
the percentage of such accounts that 
were not profitable, calculated in ac-
cordance with § 5.18(i) of this part, for 
each calendar quarter during the most 
recent five year period during which 
such retail foreign exchange dealer or 
futures commission merchant main-
tained non discretionary retail forex 
customer accounts. 

§ 5.6 Maintenance of minimum finan-
cial requirements by retail foreign 
exchange dealers and futures com-
mission merchants offering or en-
gaging in retail forex transactions. 

(a) Each futures commission mer-
chant offering or engaging in retail 
forex transactions or who files an ap-
plication for registration as a futures 
commission merchant that will offer or 
engage in retail forex transactions and 
each person registered as a retail for-
eign exchange dealer or who files an 
application for registration as a retail 
foreign exchange dealer, who knows or 
should have known that its adjusted 
net capital at any time is less than the 
minimum required by § 5.7 of this part 
or by the capital rule of a registered fu-
tures association of which it is a mem-
ber, must: 

(1) Give telephonic notice, to be con-
firmed in writing by facsimile notice, 
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that the applicant’s or registrant’s ad-
justed net capital is less than that re-
quired by § 5.7 of this part. The notice 
must be given immediately after the 
applicant or registrant knows or 
should know that its adjusted net cap-
ital is less than that required by any of 
the aforesaid rules to which the appli-
cant or registrant is subject; and 

(2) Provide together with such notice 
documentation in such form as nec-
essary to adequately reflect the appli-
cant’s or registrant’s capital condition 
as of any date such person’s adjusted 
net capital is less than the minimum 
required. The applicant or registrant 
must provide similar documentation 
for other days as the Commission may 
request. 

(b) Each applicant or registrant, who 
knows or should have known that its 
adjusted net capital at any time is less 
than the greatest of: 

(1) $22,000,000; 
(2) 110 percent of the amount required 

by § 5.7(a)(1)(i)(B) of this part; or 
(3) 110 percent of the amount of ad-

justed net capital required by a reg-
istered futures association of which the 
futures commission merchant or retail 
foreign exchange dealer is a member, 
must file written notice to that effect 
within 24 hours of such event. 

(c) If an applicant or registrant at 
any time fails to make or keep current 
the books and records required by 
these regulations, such applicant or 
registrant must, on the same day such 
event occurs, provide facsimile notice 
of such fact, specifying the books and 
records which have not been made or 
which are not current, and within 48 
hours after giving such notice file a 
written report stating what steps have 
been and are being taken to correct the 
situation. 

(d) Whenever any applicant or reg-
istrant discovers or is notified by an 
independent public accountant, pursu-
ant to § 1.16(e)(2) of this chapter, of the 
existence of any material inadequacy, 
as specified in § 1.16(d)(2) of this chap-
ter, such applicant or registrant must 
give facsimile notice of such material 
inadequacy within 24 hours, and within 
48 hours after giving such notice file a 
written report stating what steps have 
been and are being taken to correct the 
material inadequacy. 

(e) Whenever any self-regulatory or-
ganization learns that a member reg-
istrant has failed to file a notice or 
written report as required by § 5.6 of 
this part, that self-regulatory organi-
zation must immediately report this 
failure by telephone, confirmed in writ-
ing immediately by facsimile notice, as 
provided in paragraph (h) of this sec-
tion. 

(f) A retail foreign exchange dealer or 
a futures commission merchant offer-
ing or engaging in retail forex trans-
actions shall provide written notice of 
a substantial reduction in capital as 
compared to that last reported in a fi-
nancial report filed with the Commis-
sion pursuant to § 5.12 of this part. This 
notice shall be provided as follows: 

(1) If any event or series of events, in-
cluding any withdrawal, advance, loan 
or loss cause, on a net basis, a reduc-
tion in net capital of 20 percent or 
more, notice must be provided within 
two business days of the event or series 
of events causing the reduction; and 

(2) If the equity capital of the retail 
foreign exchange dealer or futures 
commission merchant offering or en-
gaging in retail forex transactions or 
the equity capital of a subsidiary or af-
filiate of the retail foreign exchange 
dealer or futures commission merchant 
offering or engaging in retail forex 
transactions consolidated pursuant to 
§ 1.17(f) of this chapter would be with-
drawn by action of a stockholder or a 
partner or a limited liability company 
member or by redemption or repur-
chase of shares of stock by any of the 
consolidated entities or through the 
payment of dividends or any similar 
distribution, or an unsecured advance 
or loan would be made to a stock-
holder, partner, sole proprietor, limited 
liability company member, employee 
or affiliate, such that the withdrawal, 
advance or loan would cause, on a net 
basis, a reduction in excess adjusted 
net capital of 30 percent or more, no-
tice must be provided at least two busi-
ness days prior to the withdrawal, ad-
vance or loan that would cause the re-
duction: Provided, however, That the 
provisions of paragraphs (f)(1) and (f)(2) 
of this section do not apply to any re-
tail foreign exchange transaction in 
the ordinary course of business be-
tween a retail foreign exchange dealer 
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and any affiliate where the retail for-
eign exchange dealer makes payment 
to or on behalf of such affiliate for such 
transaction and then receives payment 
from such affiliate for such transaction 
within two business days from the date 
of the transaction. 

(3) Upon receipt of such notice from a 
futures commission merchant offering 
or engaging in retail forex transactions 
or a retail foreign exchange dealer, the 
Director of the Division of Swap Dealer 
and Intermediary Oversight or the Di-
rector’s designee may require that the 
futures commission merchant offering 
or engaging in retail forex transactions 
or retail foreign exchange dealer pro-
vide or cause a Material Affiliated Per-
son (as that term is defined in 
§ 5.10(a)(2) of this part) to provide, with-
in three business days from the date of 
the request or such shorter period as 
the Director or designee may specify, 
such other information as the Director 
or designee determines to be necessary 
based upon market conditions, reports 
provided by the retail foreign exchange 
dealer or futures commission merchant 
offering or engaging in retail forex 
transactions, or other available infor-
mation. 

(g) Whenever a person registered as a 
futures commission merchant offering 
or engaging in retail forex transactions 
or a retail foreign exchange dealer 
knows or should know that the total 
amount of its retail forex obligation 
exceeds the amount of the aggregate 
retail forex assets the registrant main-
tains in accordance with the provisions 
of § 5.8 of this chapter, the registrant 
must report such deficiency imme-
diately by telephone notice, confirmed 
immediately in writing by facsimile 
notice. 

(h) Every notice and written report 
required to be given or filed with the 
Commission by this section by an ap-
plicant must be filed with the regional 
office of the Commission with jurisdic-
tion over the state in which the appli-
cant’s principal place of business is lo-
cated, and with the National Futures 
Association. Every notice and written 
report required to be given or filed 
with the Commission by this section by 
a registrant or self-regulatory organi-
zation must be filed with the regional 
office of the Commission with jurisdic-

tion over the state in which the reg-
istrant’s principal place of business is 
located, and with the registrant’s des-
ignated self-regulatory organization. In 
addition, every notice and written re-
port required to be given by this sec-
tion must also be filed with the Chief 
Accountant of the Division of Swap 
Dealer and Intermediary Oversight at 
the Commission’s principal office in 
Washington, DC. 

(i) In lieu of filing paper copies with 
the Commission, all filings or other no-
tices prepared by a futures commission 
merchant or retail foreign exchange 
dealer pursuant to this section may be 
submitted to the Commission in elec-
tronic form using a form of user au-
thentication assigned in accordance 
with procedures established by or ap-
proved by the Commission, and other-
wise in accordance with instructions 
issued by or approved by the Commis-
sion, if the futures commission mer-
chant, retail foreign exchange dealer or 
a designated self-regulatory organiza-
tion has provided the Commission with 
the means necessary to read and to 
process the information contained in 
such report. Any such electronic sub-
mission must clearly indicate the reg-
istrant or applicant on whose behalf 
such filing is made and the use of such 
user authentication in submitting such 
filing will constitute and become a sub-
stitute for the manual signature of the 
authorized signer. 

[75 FR 55432, Sept. 10, 2010, as amended at 78 
FR 22419, Apr. 16, 2013] 

§ 5.7 Minimum financial requirements 
for retail foreign exchange dealers 
and futures commission merchants 
offering or engaging in retail forex 
transactions. 

(a)(1)(i) Each futures commission 
merchant offering or engaging in retail 
forex transactions and each retail for-
eign exchange dealer must maintain 
adjusted net capital equal to or in ex-
cess of the greatest of: 

(A) $20,000,000; 
(B) $20,000,000 plus five percent of the 

futures commission merchant’s or re-
tail foreign exchange dealer’s total re-
tail forex obligation in excess of 
$10,000,000; 

(C) any amount required under § 1.17 
of this chapter, as applicable; or 
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